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JURISDICTION
This Court has jurisdiction under Utah Code Ann. § 78-2a3(2) (e) .

ISSUES PRESENTED
Issue No. 1:

Does a misdemeanor defendant have a

constitutional right to counsel when he is not sentenced to serve
any jail time?
This is a constitutional question that is reviewed for
correctness.

Hatch v. Davis, 2004 Ut. App. 378, 1 19.

The

defendant did not properly preserve this issue for appeal.

R. at

19.
Issue No. 2:

Did the defendant properly preserve for appeal

his argument that he had a right to counsel in his motion for a
new trial?

See Utah R. App. P. 24(a)(5)(A), R. at 19.

If not,

has the defendant sufficiently shown exceptional circumstances or
plain error?

Id. at 1 56.

The City presents this issue to the

Court of Appeals in response to the defendant's failure to
properly preserve his claim under the Sixth Amendment before the
trial court.

1

DETERMINATIVE CONSTITITUTIONAL PROVISIONS AND RULES
United States Const, amend. VI.
In all criminal prosecutions, the accused shall
enjoy the right ... to have the assistance of
counsel for his defence.
Utah Const, art. I, § 12.
In criminal prosecutions the accused shall have
the right to appear and defend in person and by
counsel ....
Utah R. Crim. P. 7(e)(3)
The magistrate
having
jurisdiction
over
the
offense charged shall, upon the defendant's first
appearance, inform the defendant: ... of the right
to retain counsel or have counsel appointed by
the court without expense if unable to obtain
counsel.

STATEMENT OF THE CASE
The City charged Brad Harold Massey with reckless driving on
September 14, 2004, a class B misdemeanor in violation of Utah
Code Ann. § 41-6-45.

R. at 1.

At the arraignment, after showing

the rights advisement video to all present, R. at 2, 94, the
trial court judge informed Massey of the charge, took a plea of
not guilty, and gave him a trial date.

R. at 66.

Massey

represented himself at a bench trial and was found guilty of
reckless driving.

R. at 39.

The court did not sentence Massey

to any jail time, but issued a $150.00 fine and a $32.00

2

surcharge.

He also placed Massey on probation for one year.

R.

at 36.
Massey, with assistance of counsel, then moved for a new
trial on the ground that he had discovered new evidence.
21.

R. at

While Massey also argued that he "should have had counsel

the first time around/' R. at 19, addendum 1, he failed to cite
any cases or make any legal arguments setting forth his right to
retain an attorney.

R. at 19, addendum 1.

denied the motion for a new trial.
that decision to this Court.

The trial court

R. at 49.

Massey appealed

R. at 29.

SUMMARY OF ARGUMENTS
The Sixth Amendment to the United States Constitution does
not apply to misdemeanor defendants not sentenced to jail or
prison time.

The trial court did not sentence Massey to jail in

this case, so he did not have a fundamental right to retain
counsel.

The trial court did not err when it allegedly failed to

advise Massey of his right to counsel or to obtain a waiver.

So

this Court should not grant Massey a new trial.
Also, Massey failed to preserve his claim under the Sixth
Amendment to the trial court because he did not specify a legal
basis for his argument that he should have had counsel, nor did
he support his argument with legal citations.
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Massey has also

failed to identify any extraordinary circumstances or to identify
any plain error committed by the trial court to justify this
Court hearing his right to counsel claim for the first time on
appeal.

ARGUMENT
1. THE RIGHT TO COUNSEL DOES NOT ATTACH TO AN UNCOUNSELED
MISDEMEANOR DEFENDANT UNLESS HE IS SENTENCED TO JAIL.
THE DEFENDANT IN THIS CASE WAS NOT SENTENCED TO JAIL,
SO HIS CONVICTION DID NOT VIOLATE THE CONSTITUTION.
The
provides

Sixth

Amendment

in pertinent

to

the

United

States

Constitution

part: "In all criminal prosecutions, the

accused shall enjoy the right to ... have the assistance of counsel
for his defence."
art. I, § 12.
and

does

not

U.S. Const, amend. VI; See Also Utah Const,

But the right to appointed counsel is not absolute
apply

to misdemeanor

defendants

not

sentenced

to

serve jail time.
The

United

States

Supreme

imprisonment

is a penalty

mere

of imprisonment

threat

imprisonment

as

the

line

appointment of counsel."

different

"establishes

reviewing

court

to

an
find

held

in kind

... and warrants

defining

the

that:

"actual

from fines or the
adoption

constitutional

of

actual

right

to

Scott v. Illinois, 440 U.S. 367, 373,

99 S.Ct. 1158, 1162, 59 L.Ed.2d 383
case

Court

(1979).

after-the-fact
an

uncounseled

4

test

In Utah, the Scott
that

misdemeanor

requires

a

conviction

constitutional

when

the

defendant

was

not

sentenced

to

jail."

Layton City v. Longcrier, 943 P.2d 655, 658 (Utah Ct. App. 1997).
Trial courts are required to assign legal counsel to an indigent
defendant only "if the indigent is under arrest for or charged
with a crime in which there is a substantial probability that the
penalty to be imposed is confinement in either jail or prison..."
and if other requirements are met.

Utah Code Ann. § 77-32-302(1)

(2005) .
There is also no fundamental right to retained
jail

time

is not

Longcrier,

a

continuance

at his

imposed.

non-indigent
trial

wanted to get an attorney.

Longcrier,
criminal

943

counsel when

P.2d

defendant

for a misdemeanor

at

658.

In

requested

offense because he

The court denied his request and the

defendant was found guilty without the assistance of counsel.
sentencing,

defendant's

a

recently

hired

attorney

At

filed a motion

for new trial on the ground that his right to counsel had been
denied.

The City recommended that the defendant not receive jail

time, arguing that if he were not imprisoned, there would be no
right to counsel.

The court denied the defendant's motion and

sentenced him to ninety days in jail and fined him $800.00, but
suspended the jail time and $200.00 of the fine.

943 P.2d at

657.
Similarly,

Massey

was

convicted

without the assistance of counsel.
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at

his

misdemeanor

trial

He was sentenced to a $150.00

fine, a $32.00 surcharge, and one-year probation.

Massey moved

for a new trial claiming newly discovered evidence and that he
should have had an attorney.
trial

court erred

R. at 22-18. l

Massey now claims the

in not granting him a new trial because the

court allegedly failed to advise him of his right to an attorney,
to make a colloquy, or to receive a waiver of that right.

But

the court did not err because it had no duty to inform Massey of
a right he did not have in this particular case, to determine his
competence, or to determine his desire to represent himself.

As

stated in Longcrier:
Because we find defendant had no right to either
appointed or retained counsel, we accordingly
find no merit in defendant's claim that the trial
court erred in denying his motion for a new
trial.
Defendant asserts the trial court should
have granted him a new trial because it was error
to
force
him
to
represent
himself
without
inquiring into his desire to represent himself or
his
competence.
In
the
absence
of
a
constitutional right to counsel, the trial court
had
no
duty
to
inquire
into
defendant's
competence or his desire to represent himself.
The trial court therefore did not err in refusing
to grant a new trial.
Id. at 659, fn. 4.

Massey also argues that the Utah Rules of Criminal Procedure
required the trial court to inform him of his right to retained
or

appointed

counsel.

Appellant's

1

Brief

at

4 citing

Utah

The City cites the record in reverse, as that is how it was
labeled.

6

R.

Crim.

P.

7(e) (3).

But

the

scope

of

the

rules

of

criminal

procedure cannot extend beyond the scope of the Sixth Amendment.
United

States

1991) (finding

v.
that

Reilley,
Rule

44

948
of

F.2d
the

648,

Federal

651

(Tenth

Rules

of

Cir.

Criminal

procedure and the Sixth Amendment are coextensive and that Massey
can have no rights under rule that he does not have under Sixth
Amendment) .

But

even

extend beyond the

if the rules

of

criminal

procedure

did

scope of the Sixth Amendment, the court

did

inform Massey of his right to counsel in this case when it showed
the rights advisement video (as it does at the beginning of every
arraignment hearing), consistent with rule 7(e)(3).
Though

the

trial

court

did

not

have

a

R. at 2, 94.

duty

(absent

a

subsequent jail sentence) to inform Massey that he could retain
counsel, the trial court did inform him that he could rely on a
lawyer when it showed the rights advisement video to all criminal
defendants

at

arraignment

Massey's arraignment.

on

September

R. at 2, 94.

24, 2004,

the

date

of

Massey was present that day

and the arraignment minutes indicate that the trial court advised
him of his rights.

R. at 2, 66.

That video instructs defendants

that if they decide to plead guilty, they will give up "the right
to have the lawyer represent [them] throughout the criminal trial
process."

R. at 94.

So the trial court did comply with the

requirements of rule 7(e) (3) by advising Massey of his right to
retain counsel even though it had no duty to do so in this case.
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The

City

concedes

that

it

is

advisable

for

trial

court

judges to inform criminal defendants of their right to counsel,
and to obtain a waiver of that right in pro

se

do

so

precludes

conviction.
enhance
144,

1

the

Uncounseled

subsequent
19.

defendants

possibility

cases.

of

jail

time

if

convictions

also

may

not

violations.

Utah v.

Ferguson,

Failure to
there
be

is

used

Also, it is simply good practice to make criminal
aware that

they may

avail

themselves

while it is advisable for courts to advise pro
right

to

misdemeanor
retained

of counsel

counsel

defendant

counsel

and
does

if his

to

obtain

not

have

liberty

a

waiver,

se

an

at

Court

did

not

impose

jail

time

in

right

stake, e.g.

this

But

uncounseled

a constitutional

is not

if

defendants of

court does not impose jail or prison time at sentencing.
the

to

2005 UT App

they believe that a lawyer can help them with their case.

the

a

case,

to

if the
Because

the

City

requests that this Court affirm the decision of the trial court
denying Massey's motion for a new trial.

2. MASSEY FAILED TO PRESERVE HIS ARGUMENT
FOR APPEAL THAT HE HAD A RIGHT TO COUNSEL.
A. MASSEY DID NOT INTRODUCE ANY LEGAL AUTHORITY TO
SUPPORT HIS ARGUMENT, SO HE FAILED TO PRESERVE
HIS ARGUMENT FOR APPEAL.
An appellate court will not consider an issue that has been
raised for the first time on appeal unless there are exceptional
circumstances or there is plain error.
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Hatch v. Davis, 2004 UT

App 378, SI 56.
if:
is

"An issue is properly raised in the trial court

(1) the issue is raised in a timely fashion; (2) the issue
specifically

raised;

and

(3)

the

evidence or relevant legal authority."

issue

is

supported

by

Id.

In his motion for a new trial, Massey argued:

(1) that he

had newly discovered evidence that justified a new trial

(which

Massey does not argue on appeal); and (2) that "[h]e should have
had counsel the first time around."

R. at 22-18.

But Massey

failed, in both his motion and in oral argument, to assert his
alleged

constitutional

right to counsel, to cite any case law

supporting his argument, or to do any legal analysis whatsoever.
R. at 19, addendum 1.
a

generalized

authority"

to

Like the Plaintiff in Davis, Massey "made

argument"
support

and

failed

to

his argument.

"cite

2004

to

any

relevant

378, 1 57.

UT App

Massey therefore "failed to meet the requirements of specificity
and citation to authority."
that

this

Court,

like

the

Id.

The City therefore requests

Davis

court,

decline

to

consider

Massey's argument raised for the first time on appeal.

B. BECAUSE MASSEY'S CONVICTION DID NOT RESULT IN
MANIFEST
INJUSTICE,
THE
EXTRAORDINARY
CIRCUMSTANCES DOCTRINE DOES NOT APPLY IN THIS
CASE.
Massey

has

also

failed

to

identify

any

"rare

procedural

anomalies" justifying the use of the extraordinary circumstances
doctrine in this case.

Courts apply this doctrine "sparingly"

9

and

the

doctrine

is

circumstances where
an

issue

result[

that

"reserv[ed]

for

the

most

unusual

[the appellate court's] failure to consider

was

not

] in manifest

properly

preserved

injustice."

State

2004 UT 29, i 23 [brackets inserted] .

for
v.

appeal

would ...

Nelson-Waggoner,

Massey has not set forth

any unusual circumstances or procedural anomalies in this case.
Nor has he explained how his failure to obtain counsel for his
misdemeanor

trial has

resulted

did not serve any jail time.
this

Court

find

that

the

in manifest

injustice where he

The City therefore requests that

extraordinary

circumstances

doctrine

does not apply to this case.

C. TO SHOW PLAIN ERROR, MASSEY MUST SHOW THAT (1)
AN ERROR EXISTS, (2) THE ERROR SHOULD HAVE BEEN
OBVIOUS TO THE TRIAL COURT, AND (3) THE ERROR
IS HARMFUL. THE TRIAL COURT DID NOT COMMIT AN
ERROR IN THIS CASE; THEREFORE, THE PLAIN ERROR
DOCTRINE DOES NOT APPLY.
The trial court did not err in failing to advise Massey of,
or

obtain

a

waiver

relinquishing,

Massey's

because that right did not apply to Massey

right

to

counsel

in this case.

So

Massey did not show that "an error exists" and Massey's "plain
error"

argument

Waggoner,

2004

"fails
UT

to

29, f

clear
16.

the

Had

first

the

hurdle."

trial

court

Nelsonsentenced

Massey to jail, the State would have taken action imposing upon
Massey's liberty interests.
Amendment right to counsel.

This would have triggered the Sixth
Longcrier, 943 P. 2d at 658.
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But

because jail time was not a threat to Massey in this case, the
trial court did not commit plain error when it allegedly failed
to advise Massey of his right to counsel, or to obtain a waiver
of that right.

So the City asks this Court to decline Massey' s

request to find plain error in this case.

CONCLUSION
This uncounseled misdemeanor defendant did not have a Sixth
Amendment right to an attorney because the trial court did not
sentence him to jail.

The City therefore requests that this

Court deny Massey's request for a new trial.

Also, Massey failed

to preserve his Sixth Amendment argument in his motion for a new
trial because he failed to specify the legal basis for his
argument, or to support his argument with legal citations.
Finally, Massey has failed to identify any procedural anomalies
or plain error by the trial judge justifying his failure to
preserve the issue.

So the City requests that this Court decline

to consider Massey's Sixth Amendment claim raised for the first
time on appeal.
RESPECTFULLY SUBMITTED this 2 3 ^ day of March, 2006.

KS

Rdbfert J. %Ch urch
JaVon S. Rose
Assistant City Attorneys
City of Orem
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ADDENDUM 1

12

result of the trial if it had been introduced. See generally State v. Swain, 541 P.2d 5
(Utah 1975).
II
FAIRNESS DICTATES DEFENDANT HAS
TRIAL COUNSEL THIS TIME AROUND
Defendant, like most citizens of this Country, had no reason ever to need trial
counsel, let alone Criminal Defense trial counsel. But when the crime-stopping power
of the State is marshaled against a citizen, and that citizen has no bulwarking and
protective counsel, the power of the State will invariably overwhelm and succeed.
Defendant in his first trial presented no exception to this rule. He was quickly and
summarily convicted, largely because he did not understand the complexities of criminal
procedure. Defendant's not being a law school graduate-graduates who, themselves,
often fail to understand the procedural labyrinth of the criminal process-should not be
held against him.
He should have had counsel the first time around, and this time, with a new trial,
he will have that counsel. It is for that reason alone that he deserves a second trial—a
trial which would now have a level playing field because of Defendant's hiring of
counsel. Defendant respectfully urges the Court to consider his not having counsel
during his first trial as a second, and substantially sound basis for granting a new trial.
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